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1. Introduction

The purpose of this document is to provide guidance on the reporting of irregularities by beneficiary
countries of the Instrument for Pre-Accession Assistance (IPA) under indirect management?.

This document contains text boxes of different colours:
Text boxes in brown colour contain information that is particularly important to highlight.
Text boxes in blue colour contain definitions that are included in the relevant legal provisions.

Text boxes in green colour contain indications on how to fill in information in the Irregularity Management
System (IMS).

In this Guidance, the terms ‘IPA beneficiary countries’ and ‘IPA beneficiaries’

are used interchangeably; they refer to the beneficiaries listed in Annex | to the
relevant IPA regulations.?

Under the relevant EU regulatory framework, IPA beneficiary countries receiving EU funding under
indirect management must report to the Commission cases of irregularities, including suspected
and established cases of fraud in expenditure under the programmes covered by the assistance.
The same applies to Member States and IPA beneficiary countries receiving EU funding under shared
management®. The IPA beneficiary countries send irregularity reports to the Commission through the
Irregularity Management System (IMS), an electronic system developed and managed by the
European Anti-Fraud Office (OLAF) on the Commission’s behalf.

To ensure definitions related to reporting irregularities are consistently applied,
this Guidance clarifies the requirements and conditions that all IPA beneficiaries

must meet, while respecting the specific characteristics of each beneficiary
country’s legal system.

This Guidance aims to clarify the reporting provisions applicable to IPA beneficiaries and streamline
the beneficiaries’ understanding of the applicable rules and definitions. This will reduce disparities
in the reporting process and standardise it to the maximum extent allowed by the specific characteristics
of each country’s legal system.

This Guidance seeks to improve reporting of irregularities by IPA beneficiaries to ensure that:

e cases of irregularity are reported and followed up promptly;

e the data communicated are of good quality, consistent and comparable.

With this Guidance, the Commission’s aim is to contribute to a proactive, structured and targeted approach
to managing the risk of fraud and irregularities.

This Guidance focuses on the reporting of irregularities by beneficiaries of the Instrument for
Pre-Accession Assistance in indirect management for the 2021-2027 period (IPA Ill). It equally
applies to reporting by the IPA Il beneficiaries for the 2014-2020 programming period. The rules
applicable to these two periods do not differ substantially; the few variations between them are highlighted
in Annex | where all IPA ll-related provisions are listed*.

! Reporting irregularities as described in this Guidance does not apply to EU programmes under direct management by the Commission.

2 IPA 11l Regulation (EU) 2021/1529 of the European Parliament and of the Council respectively IPA Il Regulation (EU) No
236/2014 of the European Parliament and of the Council.

3 For further information, see Section 9.

4 Annex | also sets out the differences between the IPA | and IPA Il reporting rules.
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The Commission (including OLAF) has issued other guidance documents on anti-fraud matters that
address important aspects to help understand irregularities and fraud better. Although those documents
mainly relate to other areas of EU funding, they might also be of interest to IPA beneficiary countries®.

2. Reporting obligations

2.1. Content and context

Under indirect management, IPA Il beneficiary countries must immediately report
any irregularities, including fraud and suspected fraud, which have been the subject
of a primary administrative or judicial finding to the Commission. They must also
keep the Commission informed on the progress of any administrative and legal
proceedings in relation to such irregularities.

Such reporting is to be done by electronic means, using the Irregularity Management
System (IMS).

To protect the European Union’s (EU) financial interests, EU legislation requires irregularities to be
reported, including (suspected and established) fraud in areas where the EU provides financial support.

The EU regulatory framework for IPA 11, i.e. Article 13(7) of Regulation (EU) 2021/1529 (the IPA 1l
Regulation)®, Article 51(2) and clause 2(1) of Annex H to the Financial Framework Partnership
Agreements (FFPA)’ between the Commission and governments of IPA Il beneficiary countries, lays
down the obligations on IPA beneficiary countries implementing assistance through indirect management.

Under these provisions, beneficiary countries have to report any irregularities, including
(suspected and established) fraud, that have been the subject of a primary administrative or judicial
finding, without delay, to the Commission. They must also keep the Commission informed of the progress
of any administrative and legal proceedings in relation to such irregularities. This reporting is to be done
by electronic means, using the Irregularity Management System, established by the Commission and
managed by OLAF.

To process the information reported by IPA Il beneficiaries to the Commission, the applicable rules on
the protection of the EU’s financial interests provide definitions of the main relevant terms8. In addition,
they set out a detailed list of data to be provided®. This includes information about the provision(s)
infringed, the irreqular amounts in question, the practices used to commit the irregularity, the parties
involved, and whether the detected irregularity constitutes (suspected or established) fraud.

5 The ‘Guidance and Legislation’ section of the online EU Funds Anti-fraud Knowledge and Resource Centre contains most
guidance documents to help practitioners, employees and institutions in their daily work to protect the EU’s financial interests.
It includes handbooks that present best practices across the EU, studies and other publications: https://antifraud-knowledge-
centre.ec.europa.eu/guidance-legislation_en. Further guidance: https://neighbourhood-enlargement.ec.europa.eu/enlargement-
policy/overview-instrument-pre-accession-assistance_en.

& Regulation (EU) 2021/1529 of the European Parliament and of the Council of 15 September 2021 establishing the Instrument
for Pre-accession Assistance (IPA Ill) (OJ L 330, 20.9.2021, p. 1).

7 Under IPA IlI, the Commission concludes Financial Framework Partnership Agreements (FFPAs) with beneficiary countries for the
implementation of the assistance (Article 131 of the Financial Regulation (Regulation (EU, Euratom) 2024/2590) and Article 5 of
the IPA Ill implementing regulation (Commission Implementing Regulation (EU) 2021/2236). The FFPA lays down the principles for
financial cooperation between the IPA Ill beneficiary and the Commission (Article 2(b) the IPA Ill implementing regulation). Under
Article 157(2) of the 2024 Financial Regulation, the FFPA describes the principles of sound financial management, transparency,
non-discrimination and visibility of EU action. It sets out specific provisions for the management, control, supervision, monitoring,
evaluation, reporting and audit of financial assistance. As indicated in Article 158(7) of the 2024 Financial Regulation, the FFPA
has to include the obligation on persons or entities implementing EU funds to notify the Commission without delay of cases of
detected fraud and their follow-up. The FFPA also transposes into the legal order of the beneficiary country the relevant provisions
of the EU’s regulatory framework (Article 5 of the IPA Ill implementing regulation).

8 Article 5, paragraph 5 of the FFPA.

o 9 Annex H, clause 2(1) of the FFPA.
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The reporting and information system set up is a practical feature of the principle of cooperation for
the protection of the EU’s financial interests laid down in Article 129 of the Financial Regulation (FR)*,
which applies to IPA IIl beneficiaries as bodies implementing EU funds under indirect management*!.

It is an inherent part of the IPA Ill beneficiaries’ obligation to set up and ensure an effective and
efficient control system, allowing, in particular, to prevent, detect and correct irregularities and
fraud'? and to ensure the investigation and effective treatment of suspected cases of irregularity,
fraud, corruption and conflict of interest!®. It is the National Authorising Officer (NAO)'* who bears
the overall responsibility for fulfilling those tasks, including reporting irregularities.

The reporting and information system accompanies other features that help protect the EU’s
financial interests in relation to IPA beneficiaries, in accordance with the FR and/or referred to in the
FFPA. These features include:

- grantingthenecessaryrights and access to the Commission, OLAF, the European Public Prosecutor’s
Office (EPPO), the European Court of Auditors (ECA) and, where appropriate, to the relevant national
authorities so that these bodies can carry out their respective supervision, verification, control, audit
and investigation tasks and receive the required information and documents??;

- designating an anti-fraud coordination service (AFCOS) to facilitate effective cooperation and
exchanges of information, including operational information, with OLAF?¢;

- applying the Early Detection and Exclusion System (EDES) in indirect management!” (further
described in Annex Il to this Guidance).

2.2. Aim of the reporting

Detailed reporting of irregularities serves several purposes of both IPA beneficiary countries and
the Commission as part of their responsibilities to protect the EU’s financial interests and fight fraud
when implementing the EU budget. It is an integral part of the framework aimed at preparing countries
currently seeking EU accession to fully assume the obligations of EU membership.

e The reporting of irregularities acts as a preventive measure by supporting the proactive risk analysis
carried out by the beneficiary countries and the Commission.

o It enables the beneficiary countries and the Commission to monitor actions taken by IPA beneficiary
from an administrative and judicial perspective.

e It provides assurance that the IPA beneficiary’s management and control system for pre-accession
assistance under indirect management works properly, thereby acting as a tool for sound financial
management.

e The Commission (including OLAF) uses the information communicated by IPA Il beneficiaries to ‘perform
risk analysis and may, on the basis of the information obtained, produce reports and develop systems
serving to identify risks more effectively’'®. One of the key outputs is the annual report on the
protection of the European Union’s financial interests and the fight against fraud (PIF). This
report fulfils the Commission’s obligation, laid down in Article 325(5) of the Treaty on the Functioning
of the European Union (TFEU), to inform the European Parliament (EP) and the Council every year on
measures taken at EU and national levels to strengthen the protection of the EU’s financial interests. In
this way, the aim of transparency and accountability to the public is served.

10 Regulation (EU, Euratom) 2024/25089 on the financial rules applicable to the general budget of the Union (recast)
(0J L, 2024/2509, 26.9.2024).

11 Under Article 62(1)(c)(i) of the FR. In addition, see Article 12(2) of the FFPA stating that ‘the IPA Il beneficiary shall ensure
a level of protection of the financial interests of the European Union equivalent to the one that is provided for when the
Commission implements the IPA IlI funds directly’.

12 Article 12(3)(a), Article 51(1) of the FFPA in accordance with Article 157(4)(a) of the FR.

13 See Article 51(2), (4) and (5) of the FFPA. As to the rules on conflicts of interest, see also Commission Notice — Guidance on the
avoidance and management of conflicts of interest under the Financial Regulation (0J C 121, 9.4.2021, p. 1) and Annex V, FAQ,
question 5.

4 According to clause 4(2)(g) of Annex A to the FFPA. The NAO is one of the authorities that the IPA Ill beneficiary has to
establish, in accordance with article 10(1) of the FFPA, for indirect management by the IPA IlI beneficiary.

15 Article 129 of the FR, Article 50(1), (3), (4), (5) and (6) of the FFPA, recital 48 of the IPA Ill Regulation.

6 Article 50(2) of the FFPA.

7 Article 137(2)(c) of the FR.

18 Clause 5 of Annex H to the FFPA. o


haddame
Comment on Text
extra space


Guidance on the reporting of irregularities by beneficiary countries of pre-accession assistance in indirect management

o When OLAF processes and analyses the information provided for fraud prevention purposes, it acts
in accordance with Regulation 883/2013%°. The Regulation confers operational powers on OLAF to:
(i) conduct, as an entirely independent investigation department, administrative investigations; and
(ii) contribute, as a Commission department, to designing and developing methods to fight fraud.

e Analysing the results of IPA beneficiaries’ actions helps the Commission make EU legislation on pre-
accession assistance more resilient to fraud.

The purpose of reporting irregularities through the IMS is not to inform the
investigative part of OLAF about suspicions of irregularity, including fraud, with
the aim to trigger a preliminary analysis by the OLAF to decide whether to open
an investigation - there are specific channels for this (as further specified in
question 8 of Annex V to this Guidance?).

3. The concept of irreqularity

Article 51(5)(b) of the FFPA sets out the definition of irregularities.

Definition of irregularity

Irregularity means any infringement of a provision of applicable rules and contracts
resulting from an act or an omission by an economic operator or the IPA Il
beneficiary, which has, or would have, the effect of prejudicing the general budget
of the Union by charging an unjustified item of expenditure to the general budget.
-

This definition is in line with the definitions of irregularity applied in other sectors of EU spending. It
should be interpreted together within the context of the entire legislative framework for protecting the
EU’s financial interests.

There are four fundamental parts to the definition of irregularity.

3.1. To be considered an irregularity, the behaviour in question must
result in an ‘infringement of a provision of applicable rules and
contracts’.

‘Any infringement of a provision of applicable rules and contracts’ encompasses the whole normative
framework and binding procedures relevant to EU funding. These include EU and national
provisions specific to:

e granting IPA Ill assistance (including co-financing from the national budget of the IPA Il beneficiary
country (regardless of whether it is at national, regional or municipal level) and from any private
resources);

managing public funds in general;

contracts signed following a procurement or grant procedure and their implementation.

13 Regulation (EU, Euratom) No 883/2013 of the European Parliament and of the Council of 11 September 2013 concerning
investigations conducted by the European Anti-Fraud Office (OLAF) and repealing Regulation (EC) No 1073/1999 of the
European Parliament and of the Council and Council Regulation (Euratom) No 1074/1999 (0J L 248, 18.9.2013, p. 1).

20 See also Section 7.1 of this Guidance on the obligation to report cases investigated by OLAF.
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An irregularity may occur at any moment in the programme, action or project cycle, during
programming up to audit, ex post monitoring or evaluation. Checks at any stage may indicate that the
conditions that an IPA Il beneficiary or a recipient of IPA assistance must comply with are not being met,
even after project implementation (e.g. operation of infrastructure). These conditions - laid down in EU
or national law — may concern, directly or indirectly, the eligibility, reqularity, management or checks of
operations and the corresponding expenditure.

No complete and exhaustive list can be given of what is and what is not an
irregularity - decisions can only be taken case by case and are therefore subject
to institutional assessment. In a specific situation, two questions should be asked:

a) have rules or contractual provisions been broken?

b) if so, did or might this have a negative impact on the EU budget

3.2. The irregularities may result from an ‘act or an omission’

Irregularities can stem from action or lack of action by an economic operator or the IPA Ill beneficiary.

Irregularities may be committed intentionally or unintentionally. The subjective part of whether the
behaviour was intentional (action or omission in violation of a rule) and its purpose (potential damage to
the EU budget) are not relevant for determining if an irreqularity has occurred: an irregularity is defined by
its objective parts (action or omission that violates a rule, resulting in potential damage to the EU budget)?’.

Irregularities can be one-off or systemic. Systemic irregularities are ‘any irregularity that may be of
a recurring nature, with a high probability of occurrence in similar types of operations, which result from a
serious deficiency in the effective functioning of the management and control systems, including a failure to
establish appropriate procedures in accordance with applicable rules.??

3.3. lIrreqularities can be committed ‘by an economic operator or the
IPA 1l beneficiary’

The irregularities that IPA Il beneficiary countries must report are those committed by an economic
operator or the IPA Il beneficiary itself.

IPA 1Il beneficiaries are those listed in Annex | to the IPA Il Regulation. Economic operators are defined
as ‘any natural or legal person, including a public entity, or a group of such persons, who offers to supply
products, execute works or provide services or supply immovable property.’

3.4. The irregularities in question ‘have, or would have, the effect
of prejudicing the general budget of the Union by charging an
unjustified item of expenditure to the general budget’

An irregularity does not need to have resulted in the IPA beneficiary declaring ineligible expenditure to
the Commission as eligible. It is not necessary that the EU budget is actually harmed. It is an irregularity
even if the behaviour is detected before the expenditure is declared to the Commission as eligible since
it ‘would have’ affected the EU budget if it had not been detected. However, this irregularity might not
have to be reported, i.e. if covered by any of the exceptions/derogations to the reporting obligation®*.

21 See Section 4 of this Guidance for the distinction between irregularities and (suspected) fraud and Annex IV.
22 Article 51(5)(d) of the FFPA.

2 Article 51(5)(c) of the FFPA.

24 See Section 6, in particular the ‘exception to the exceptions’.
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3.5. lIrreqgularities and errors

The IPA Il provisions on the protection of the EU’s financial interests?® define errors as ‘non-deliberate
clerical and technical errors committed by the IPA Il beneficiary or a recipient of IPA Ill assistance.” An
error might constitute an irregularity if it meets all four fundamental parts of the definition of irregularity
described above. If the error does not meet one or more parts, then it is not an irregularity. However, it
still must be determined whether such an error has to be reported in IMS.

4. The concept of fraud

IPA beneficiaries must report irregularities, including fraud.

Under the reporting framework, fraud is to be understood as covering both suspected and established
fraud.

Therefore, IPA beneficiaries must clearly identify and distinguish between cases of: (i) administrative
(non-fraudulent) irregularities; (ii) suspected fraud; and (iii) established fraud.

The objective elements of the notion of ‘irregularity’ have been described in Section 3. Under the current
legal framework, the definitions of suspected fraud and fraud (described in this section) are subsets of
the broader category ‘irregularity’. The main difficulty linked to a correct categorisation is that fraud is a
concept of criminal law, which implies the need to prove the intent (mens rea) of the detected behaviour,
and it also falls under the guarantees provided by criminal procedural rules (such as presumption of
innocence until a final judgment). To simplify the reporting authorities’ task, an intermediate category
of ‘suspected fraud’ has been established. This category is not based on a description of
(criminal) behaviour but on the identification of specific procedural steps being taken.

The following section clarifies the notions of fraud, suspected fraud and established fraud.

4.1. Definitions

The FFPA sets out the definitions of fraud and suspected fraud in addition to the definition of irregularities
discussed in Section 3.

I
Definition of fraud (Article 51(5)(e) of the FFPA)

Fraud means any intentional act or omission relating to:

- the use or presentation of false, incorrect or incomplete statements or
documents, which has as its effect the misappropriation or wrongful retention
of funds from the general budget of the Union or budgets managed by, or on
behalf of, the European Union;

- non-disclosure of information in violation of a specific obligation with the same
effect;

- the misapplication of such funds for purposes other than those for which they
were originally granted.

Definition of suspected fraud (Article 51(5)(f) FFPA)

Suspected fraud means an irregularity giving rise to the initiation of administrative
or judicial proceedings at national level in order to establish the presence of

intentional behaviour, in particular fraud, as referred to above.
|

These definitions make it clear that the main factor in identifying ‘fraud’ is the ‘deliberate intent’
to commit an irregularity.

25 Article 51(5)(a) of the FFPA.
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However, apart from a few obvious situations (described in the definition of fraud above), it is not always
easy to distinguish between unintentional and intentional behaviour, therefore, between an irregularity
and fraud.

4.2. Types of irregularity reflecting intentional behaviour that
suggests fraud

Based on irreqularity reports received from IPA beneficiaries and Member States, to illustrate the definition
of fraud, the Commission has drawn up the following indicative list of types of irregularities that
should be considered as suggesting fraud because of the intentional nature of the behaviour
involved.

In the following scenarios, the deliberate nature of the irregularity is obvious since it is clear that the
person or body that committed the irregularity was aware that its acts or omissions would have an impact on
public funds (the EU and national contribution to the expenditure in question).

e The person or body that knowingly committed the presumed irregularity makes declarations or
uses documents that do not reflect reality. Typical cases include:

false/falsified accounts;

false/falsified documents or supporting documents;

a description of the facts, products, operations, goods, an origin, or a destination known to be false;
- the presentation of funding applications that are known to be false.

o The person/body that knowingly committed the presumed irregularity strives to conceal or mask
the facts in full knowledge of those facts. Typical cases include:
- inventing a purely fictitious situation;
- falsely claiming to have carried out an action, project, or processing;
- misrepresenting or falsifying the nature, quality or quantity of an action/project/product;
- refusing to allow checks by economic operators;
— creating a fictitious economic operator.

e In other scenarios, the intent to commit an irregularity should be checked case by case, as
the person/body might have acted in good faith or negligently. For example, the failure to present

supporting documents might be a simple oversight or it could be an attempt to hide a potentially
problematic situation.

4.3. Suspected fraud as a procedural definition

The definition of suspected fraud in reporting does not primarily relate to a specific behaviour that
would raise suspicion of fraud. It is first and foremost a procedural definition: all irreqularities for
which national authorities have taken specific procedural steps to determine the presence of intentional
wrongdoings (fraud) are to be categorised as suspected fraud.

An irregularity that gives rise to national administrative or judicial proceedings to

determine intentional behaviour should be treated as suspected fraud.

The classification ‘suspected fraud’ should be used when reporting an irregularity to the Commission
any time a criminal procedure is initiated under national law to determine whether fraud has been
committed (generally when a case is sent to and/or initiated by the prosecution service). It should also
be used where national legislation provides for specific administrative procedures and sanctions instead,
for instance, when the sums involved are below a certain financial amount.
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National rules may vary in this respect, depending on the legal systems they are part of. In some
beneficiary countries, initiating a criminal procedure may be compulsory when potentially fraudulent
behaviour is discovered; in other countries, it may be discretionary.

The final decision on whether an irregularity constitutes fraud or suspected fraud is the responsibility of
the relevant authorities of the IPA beneficiary country involved. This implies that a case initially reported
by an administrative body as potentially fraudulent may later be dismissed by the judicial authorities.

To harmonise the way IPA Il beneficiaries classify suspected fraud cases, common moments in the
procedure need to be identified.

The point at which national authorities classify the irregularity as suspected fraud inevitably depends very
much on the point at which the authorities reporting to the Commission become aware that the case has
entered one of the phases. For instance, if an audit authority performing a specific check identifies possible
criminal behaviour and transfers the file to a prosecution service or law enforcement for investigation,
the authority could classify immediately the case as suspected fraud. Conversely, if the national police
has been conducting checks independently, resulting in the opening of a criminal investigation against a
recipient of IPA funding, the authorities responsible for reporting to the Commission may not be informed
of the ongoing activities. As soon they become aware (whether by the police informing them of the ongoing
investigations or a judicial authority providing or seeking information following a request for indictment),
the irregularity should be correctly classified.

The following points have been identified, each representing a phase in the procedure that fits
the definition of suspected fraud:

e Administrative decision: the administrative authority decides, based on a type of irreqularity discovered
and modus operandi, that the case constitutes a suspected fraud.

e Transmission of information by the administrative authority: the authority forwards the case to the
prosecution service concerning a possible infringement of EU or national provisions to the detriment
of the EU’s financial interests.

e Opening of a criminal investigation: a prosecutor opens a file concerning a possible infringement of EU
or national provisions to the detriment of the EU’s financial interests.

e Request of indictment: a prosecutor requests the indictment of a person in relation to a possible
infringement of provisions to the EU’s financial interests.

4.4. Suspected fraud versus established fraud

Under the reporting framework, fraud is to be understood as referring to both suspected fraud
and established fraud.

The obligation to distinguish these two types stems from the provisions of the FFPA. The relevant clauses
require that:

e in the irregularity report to be provided, IPA Il beneficiaries indicate ‘where appropriate, whether the
practice gives rise to suspected fraud’?;

e onirregularities for which penalties have been imposed, IPA beneficiaries indicate ‘whether fraud was
established?.

All IPA beneficiary countries apply the rules above; they are — through the FFPA - transposed into the IPA
beneficiary countries’ legal systems. Not all IPA beneficiary countries have the same basis for prosecuting
and possibly imposing penalties for certain conduct. However, if a guilty verdict is pronounced and is not
appealed against, the case can be considered established fraud, in line with the legal principle of res
iudicata (or ‘claim preclusion’).

26 Clause 2(1)(g) of Annex H to the FFPA.
27 Clause 3(5)(d) of Annex H to the FFPA.
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4.5. Classifying irregularities in the Irregularity Management
System (IMS)

Correct and timely classification of irregularities is of the utmost importance. It is the basis for
distinguishing between ‘irregularities reported as fraudulent’ and ‘irregularities not reported as fraudulent’
as used in the annual report on the protection of the European Union’s financial interests and the fight
aqainst fraud (PIF).

Any reported irregularity can be correctly classified in the IMS by selecting one of
these three options in the corresponding field (field 6.12):

IRQ 2 - (administrative) Irregularity
IRQ 3 - Suspected fraud
IRQ 5 - Established fraud

The authorities must take a consistent approach when classifying an irregularity as ‘suspected fraud’ and
at what point they do so%.

To help authorities and to eliminate problems of data interpretation without
requesting procedural changes in beneficiary countries, IPA beneficiaries can
specify the stage at which the case is classified as suspected fraud in the IMS.

How to change a case of suspected fraud to established fraud in the IMS?

If the irregularity was initially reported correctly, a case of suspected fraud already
exists in the IMS. Open it and make a request to update it by amending the relevant
tabs and fields, such as:

Classification: change from IRQ3 to IRQ5 (field 6.12);
Fill in the sanctions (penalties) (tab 10);
Upload the relevant documents (e.g. court decisions, judgments, sentences) (tab 11).

5. Facts triggering the obligation to report

5.1. Definition of a primary administrative or judicial finding

The EU legislation requires IPA 1l beneficiaries to report cases of irregularity and fraud that have been
the subject of a ‘primary administrative or judicial finding’ (generally referred to as PACA?°).

]
Definition of primary administrative or judicial finding (PACA) (Article 51(5)(j)
of the FFPA)

A first written assessment by a competent authority, either administrative or judicial,
concluding on the basis of specific facts that an irreqularity has been committed.
This is without prejudice to the possibility that this conclusion may subsequently
have to be revised or withdrawn as a result of developments in the course of the

administrative or judicial procedure.
|

28 See Section 4.3.
29 PACA is the French acronym for premier acte de constat administratif ou judiciaire.
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For the reporting system to be fully effective, the primary finding under an administrative or judicial
procedure or proceedings must be seen as the first record by the administration or the courts that an
irregularity exists. This holds even if the record is merely an internal document, as long as it is based on facts.
This indication that an irregularity exists does not prevent the administrative or judicial authorities
from subsequently withdrawing or correcting this first finding based on developments in the
administrative or judicial procedure. In any case, the beneficiary country must provide any new
information about the irregularity that was not available when the facts were first reported in a subsequent
report®®. This approach fits the requirement for beneficiary countries to report detected irreqularities
‘without delay’*.

With reference to the definition of primary administrative or judicial finding, it must be a written
document with the following mandatory elements:

- adescription of the facts and elements of the irregularity;
— an assessment by a competent authority;

- aconclusion that an irregularity has been committed.

The document can take various forms as shown by the list of examples below (not exhaustive).

Examples of documents that meet the PACA definition:

e management verifications report;

o management verifications checklists;

o audit reports (by the national audit authority, audit bodies, the supreme audit institution);
e control reports by the IPA rural development programmes (IPARD) Agency;

e report by the European Commission;

e report by the European Anti-fraud Office;

o report by the European Court of Auditors;

e investigation report by the European Public Prosecutor’s Office;

e irregularity report, resolution to initiate the recovery procedure;

e recovery order;

e report by an investigative body;

e other reports or memoranda issued by public bodies (internal audit, management reports, etc.);
e transmission document to the public prosecutor;

e (request of) indictment;

e sentence, judgement.

Some of these examples should not be seen as a reason to postpone the reporting obligation. For instance,
the request for indictment, similarly to what has been described in Section 4.3, is considered a PACA only
if it is also the moment when the authorities reporting the irregularity to the Commission first learn of
the irregularity (suspected fraud in this case). In this example, the request for indictment would typically
happen before any recovery order is issued. However, if the request is the result of a previous transmission
of documents or reports to the public prosecutor, that earlier communication would be the PACA.

In some cases, the first written assessment can come from checks or audits unrelated to EU funds.

30 See clause 2(3) of Annex H to the FFPA.
31 As laid down in clause 2(2) of Annex H to the FFPA.
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Examples:

e The audit body responsible for auditing grants financed by the national budget of the IPA beneficiary
country is auditing the beneficiary of a national grant awarded in research. The auditor, when
cross-checking data, detects double financing with EU funds, which was not mentioned in the grant
application. The audit report constitutes the PACA.

e The internal control body of an IPA beneficiary country, responsible for the statutory audits of public
bodies, is carrying out the annual audit of an independent body, which implements EU co-financed
operations. During the audit, some irreqgularities are detected in one of the contracts co-financed by
EU funds. The control report constitutes the PACA.

However, the document considered to be the first written assessment may be subject to changes later.
Typically, it is not a document that marks the end of an administrative or judicial procedure (e.g. a final
audit report, a final judgment) but is rather of a provisional or intermediate nature (e.g. a draft audit report).

For cases of irregularities classified by an administrative authority as suspected fraud, the primary
finding should be made no later than when a report is drawn up to be sent to the competent authorities
(public prosecutor/judicial authority) for further action.

Based on the above, articles in the press hinting at possible irreqularities are not regarded as PACA but
only as sources for further checks to determine whether an irregularity has occurred (and, possibly leading
to a first written assessment by a competent authority). Press articles referring to criminal investigations
by a public prosecutor might indicate a need for reporting authorities to contact the prosecution service
to gather the necessary information to submit the irregularity notification via IMS.

Annex IV.1 provides examples illustrating the PACA.

5.2. PACA and detection (Who detects irregularities?)

Detection of an irregularity and PACA go together. Generally, when checks are carried out by a competent
authority or body and lead to the conclusion that an irregularity has occurred, a PACA is established. The
authorities that detect the irregularity are those that ascertain, through a written assessment that an
irregularity has indeed occurred.

However, the authorities are not always those who first suspect that an irregularity might
have taken place. For example, it could be that body X (e.qg. the police) identifies a suspicious situation
and decides that a specific operation should be investigated more closely. However, body X is not in
charge of carrying out the investigation in question and therefore sends the relevant information to
body Y, which is responsible for the investigation. Body Y then investigates and concludes, based on its
assessment set out in a written document that an irregularity has occurred. Body Y is considered to be
the authority that has detected the irregularity.

The IPA beneficiary is required to record the authority that detected the irregularity
in the IMS (tab page 2, field 2.2 ‘Authorities involved’?).

32 Previously IMS field 7.5.
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5.3. Link between PACA and recovery of funds

The aim of reporting irregularities by the IPA beneficiaries is not to trigger the procedure for
the recovery of funds*® but to report the case to the Commission for information and analysis.

However, in most cases, PACA can be linked to initiating the recovery procedure. This is because once an
irregularity has been detected, the next step for the competent authority (NAO, managing authority®4,
intermediate body) is to recover the funds that were improperly paid.

The date of PACA should be no later than the launch of the recovery procedure. Although the specific
procedures for collecting the debt can vary from one beneficiary country to another, the recovery procedure
begins (in most cases) on the date when the competent authority takes administrative action to recover the
money. This may lead to a beneficiary country’s authority notifying an entity for the first time in writing that
an amount of financing should be reimbursed and reporting the irregularity to the Commission.

5.4. PACA and the calculation of the exact irregular amount for
reporting and recovery (registration of the debt)

When reporting irregularities (without delay, following a PACA), the IPA beneficiary has to indicate the
amount of the irregularity in the initial report in the IMS.

It is not a problem if, at that moment, the exact irregular amount is not yet known or cannot yet be
calculated (e.g. the audit is not final - in particular if the contradictory procedure with the auditee has
not been finalised — or the irregularities classified as suspected fraud are under scrutiny by the judicial
authorities).

As soon as the exact irregular amount is determined, the IPA beneficiary should report it by submitting a
follow-up report in the IMS 3>

The circumstances described above are also relevant for the recovery of the irreqular amount by the
competent authority of the IPA beneficiary country or for any financial corrections the Commission
may impose. The IPA beneficiary and the Commission, for their respective procedures, need the exact
irregular amounts to register them as debt. However, this is independent from the irreqularity reporting
through the IMS, which is not an accounting tool, but a source of information for in particular preventive
action and analysis.

6. Exceptions to reporting obligations

In the area of IPA Ill expenditure, the reporting provisions contain two exceptions to the obligation to report®.
These exceptions were not part of the reporting rules for IPA Il in the 2014-2020 programming
period.

According to the applicable provisions®, the following categories of cases do not need to be reported:

- irregularities for an amount lower than EUR 300 in EU contribution;

- irregularities that are detected and corrected by the IPA lll beneficiary before the expenditure
concerned is included in a payment application submitted to the Commission.

Given that detected irregularities must be reported without delay, the second exception above must be
understood as the possibility to close a notified irregularity in the IMS as soon as the payment application
is submitted to the Commission, provided the application does not include the related irregular amount.

33 Recovery of funds also includes other financial corrections such as deduction of irregular expenditure from, for example, the
final payment request.

34 Including the IPARD managing authority.

35 Clause 2(3) of Annex H to the FFPA.

36 However, IPA Ill beneficiaries have to report annually to the Commission on all amounts resulting from any irregularity, even in
cases covered by exceptions.

37 Clause 2(1), second subparagraph, of Annex H to the FFPA.
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However, the exceptions above do not apply to irregularities that lead to the launch of national
administrative or judicial proceedings to determine whether there has been fraud or other criminal
offences. This means there is an ‘exception to the exceptions’: cases of suspected and established
fraud (fraudulent irregularities) must always be reported.

In the context of IPA lll, there are two exceptions in the reporting provisions (see above).

However, these two exceptions do not apply to cases of suspected fraud, which must
always be reported.

The following consideration is important when assessing whether irreqularities are exempted from reporting:

An irregularity below EUR 300 (and therefore exempted from reporting, unless the irregularity in question
is to be considered fraudulent) may be linked to another irregularity or other irregularities (even of different
kinds) related to the same operation (such as a project, contract, action or group of projects) or committed
by the same entity. If irreqularities are interlinked this way??, it would be contrary to the objectives of EU
legislation on reporting to split them, somewhat artificially, in order to avoid the reporting requirement.
Therefore, when irregularities are interlinked and their total financial impact exceeds EUR 300, even if each
individual irregular amount is below the reporting level, they should be reported to the Commission in joint
reports (see Section 7.3).

7. Reporting and closing the irregularity in IMS

7.1. Initial reporting

When reporting irregularities to the Commission, the IPA Ill beneficiaries must provide all the information
listed in Clause 2(1), third subparagraph of Annex H to the FFPA.

If an irreqularity is subject to an OLAF investigation, IPA Ill beneficiaries must

also provide the complete OLAF case number.

7.1.1. Cases with no initial obligation to report

Irregularities that are below the reporting threshold (or meet the criteria for the other exception to the reporting
obligation) and are consequently not reported to the Commission, are still to be recorded in the IPA beneficiaries’
annual financial reports or statements/annual accounts (via the debtors’ ledger)®. In some cases, after a
certain period of time (which could be years), new findings may emerge making those irregularities reportable
to the Commission. For example, this could happen if the irregular amount now exceeds the reporting threshold
or the irregular amount, which was detected and corrected by the IPA Il beneficiary before being included in a
payment application to the Commission, is now considered suspected or established fraud.

To avoid statistical distortions in ‘reporting efficiency’, i.e. the average time between the establishment of
an irregularity and its reporting to the Commission, and to avoid the impression that the IPA beneficiary
concerned did not comply with the reporting rules, the date on which information became known leading
to a change in the irregularity’s classification as reportable to the Commission is entered in the IMS as the
detection date. The date when the irregularity was actually detected but was not yet reportable is entered
in the comments section.

38 For further clarifications of the term ‘interlinked’, please refer to question 1 of Annex V where a non-exhaustive list of
elements that can constitute a link between irregularities is provided.
39 See the Sectoral Agreement for the IPARD IIl programme, Article 49(6).
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7.1.2. Time limit for reporting

EU legislation does not provide for any time limit for the reporting obligation, therefore this obligation
does not expire. However, the overall legal framework for IPA 111*° sets a general time limit for the
retention of supporting documents, i.e. five years following the closure of the programme concerned.
The retention period for documents is paused if there are legal proceedings or if the Commission
makes a duly justified request. For reasons of alignment, the time limits applicable here should also
be the ones for the reporting obligation. In cases of suspected fraud, the reporting time limit should be
adapted to the limitation period provided for in national legislation for the offense in question.

7.2. Special reports

Irreqularities can have an impact in other IPA beneficiary countries, in EU Member States or in other non-
EU countries. Therefore, clause 2(2) of Annex H to the FFPA provides that the IPA Ill beneficiary, when
reporting to the Commission, must also inform the Member States or other IPA Ill beneficiaries concerned
about any irregularities discovered or supposed to have occurred, which may have repercussions outside
the beneficiary country.

How to reflect this in the IMS?

IPA 11l beneficiaries can change the box for field 1.13 from NO (0) to YES (l).

7.3. Compiling several irregularity reports (joint reports)

The rule is that the irregularity reports cover individual cases, meaning one (type of) irregularity
committed by one specific entity. However, beneficiary countries have the possibility of combining reports
in the situations described below.

- If an entity commits more than one irregularity in relation to the same operation (a project, contract, action
or group of projects), these irregularities could be compiled in one single irregularity report, taking into
account the total value of the irregularities. This means that linked irregularities, which individually are
below the reporting threshold but collectively exceed it, should be reported together in a joint report.

- If an entity commits irregularities concerning operations from different programming periods (e.q.
2014-2020 and 2021-2027) and/or different funds, the reporting should be done separately for each
programming period and each fund, with cross-references to the linked cases*.

In the IMS, IPA beneficiaries can indicate that irregularities are linked.

In field 1.14, the box is changed to YES if the person(s) involved in the case can be
linked to other cases.

7.4. Follow-up reports

In line with clause 2(3) of Annex H to the FFPA, where some of the information to be provided in the IMS was
unavailable at the time of the initial reporting or needs to be corrected later, the IPA Il beneficiary
has to supply the missing or correct information to the Commission without delay in a ‘follow-up report’,
meaning they must update the IMS. This concerns, in particular, information on the methods used to commit
the irregularity (clause 2(1)(f) of Annex H to the FFPA), how it was discovered (clause 2(1)(h)), any suspension
of payments, and the possibility for recovery (clause 2(1)(p)), including, where applicable, the reasons for
abandoning recovery procedures (clause 2(1)(q)).

40 See Article 49 of the FFPA.
“! For the time being, the IMS does not provide a facility for a multiple programming period or multiple funds at the same time.
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In the follow-up reports, the IPA Il beneficiaries must also provide information about the progress of
any financial, administrative or judicial proceedings linked to the reported irreqularity. Clause 3(5) of
Annex H to the FFPA requires the beneficiaries to communicate details about the launch, conclusion or
abandonment of any procedures imposing administrative or criminal penalties related to the reported
irregularities, as well as the outcome of such procedures.

When penalties have been applied due to irregularities, the IPA 1l beneficiary must also indicate:
(@) whether the penalties are of an administrative or criminal nature;
(b) whether the penalties result from a breach of EU law or national law of the IPA Ill beneficiary’s country;

(c) the legal provisions in which the penalties are laid down;

(d) whether fraud was established.

As stated in clause 3(6) of Annex H to the FFPA, the IPA lll beneficiary must also provide additional information
about a specific irregularity or group of irregularities if the Commission requests such information.

7.5. Closing the case

After completing and finalising all national procedures and informing the Commission of their outcome,
the IPA beneficiary country should close the irregularity case*?; no further activities or developments are
expected from the reporting country.

The following checklist can be used to determine whether national procedures can be considered finalised
and the irregularity case can be closed.

Status of procedure YES NO Not
applicable

Is the recovery/financial correction process closed (including the
reimbursement of the irregular amount to the EU budget)**?

In cases of suspected fraud, if the case was brought to trial, was the
person concerned sentenced or acquitted?

For irregularities involving non-fulfilment of obligations, has the entity
now fulfilled the obligation?

Has the time limit for the compulsory collection of the irregular amount
elapsed?

If the Managing Authority** discovered the irregularity before a payment
was made, was the funding agreement cancelled or did the recipient
agree to assume the financial consequences of the irregularity?

If any of the replies in this list is NO, the case cannot be closed.

42 The IMS approves all requests automatically except for requests to close a case and requests to cancel a case concerning
pre-accession assistance funds from the 2007-2013 programming period. For these funds, the IMS serves as an accounting
system, which implies that a case can only be closed or cancelled following a Commission decision. For that reason, approval is
not given automatically but needs to be given manually.

4> When making repayments to the EU’s general budget, the IPA Il beneficiary should indicate the debit note number.

44 Including the IPARD managing authority.
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7.6. Cancelling the case

When updating the initial report, the reporting authority of the IPA beneficiary country can also indicate
that, following further inquiries, the case initially reported as an irregularity did not constitute a breach
of a provision of applicable rules and contracts after all, and is therefore a non-irregularity. As a result,
the IPA beneficiary country can cancel the case. The cancellation request should be accompanied by a
detailed justification.

A case of suspected fraud that is brought to trial and results in a judgment finding
no fraud, might, and in most cases does, still constitute an irregularity. Such a case
does not qualify for cancellation. Likewise, a court’s decision to dismiss a case
due to prescription/statute of limitations does not mean that an irregularity was
not committed and that it can therefore be cancelled. Such irregularities can only
be closed if the conditions for closure are met.

There might also be cases of irregularities reported, which later become apparent as falling under one
of the exceptions to the reporting obligation. These cases can be simply closed, indicating in the IMS
(field 11.1) that, for example, the irregularity case, initially reported as believed to be above the reporting
threshold is in fact below it.

How to cancel a case in the IMS?

When updating a case, a ‘request’ option is available to cancel the case.

Making such a request will permanently remove all information from the IMS that
could lead to identifying the operation initially reported as affected by the irregularity,
as well as the entity involved. Once a cancellation request is sent to the Commission/
OLAF, the information is no longer recoverable.

8. Financial aspects of the irreqularity

Under clause 2(1) of Annex H to the FFPA, the information the IPA Ill beneficiary must provide includes
the following:

e the total amount of eligible expenditure broken down by EU contribution, IPA Il beneficiary
contribution and private contribution;

o the expenditure affected by the irregularity broken down by EU contribution and IPA Ill beneficiary
contribution;

e the amount that would have been unduly paid, had the irregularity not been identified, broken
down by EU contribution and IPA 1l beneficiary contribution.

8.1. The total amount of eligible expenditure

The total amount of eligible expenditure refers to the approved total financing (the EU and the IPA IlI
beneficiary’s shares of the public contribution and any private contribution) of the operation concerned
(project, contract, action or group of projects). The entire budget of the approved operation should be reported.
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8.2. The amount of the irreqularity

The amount of the irregularity (irregular sum) should be calculated by combining the actual and potential
financial impact of the case. This should cover not only the irregular expenditure already paid to the recipients
and declared to the Commission but also the affected amounts before payment and declaration. Any amount
considered ineligible because an irregularity was detected in connection with a co-financed operation should
be taken into account (from the EU and the IPA Ill beneficiary’s share of the public contribution)*.

The actual irreqular amount may sometimes differ from the total amount of the expenditure affected by
the irregularity. This could happen, for example, when proportionality is applied in determining the related
financial correction. In such cases, the report/IMS should contain the amount of the actual financial correction
that should be seen as constituting the financial impact of the irregularity.

This amount should only be updated or modified if subsequent assessments review and correct the initial
estimate. Successful recoveries or repayments by the recipient should not be deducted from this amount.

In IMS field 8.2, the full irregular amount is reported (including what has been paid
and what has not been paid yet). Fields 8.2.1 and 8.2.2 can be used to specify the
paid and unpaid amounts.

9. Irreqularity reporting under cross-border
cooperation programmes

Pre-accession assistance is also implemented under shared management“. Shared management is used
for cross-border cooperation programmes (CBC) between Member States and IPA Il beneficiaries (Interreg
VI-A) and transnational and interregional cooperation programmes, where IPA Ill beneficiaries participate
(Interreg VI-B).

These programmes are regulated by the European Regional Development Fund and the Cohesion Fund
Regulation 2021/1058, the European Territorial Cooperation goal (Interreg) Regulation 2021/1059, and
the Common Provisions Regulation (CPR) 2021/1060.

On reporting irregularities under these programmes, the rules applicable in the 2021-2027 programming
period are those set out in Annex XlI to the CPR*. The 2017 handbook on Reporting of irregularities in shared
management provides the relevant guidance. IPA beneficiaries were also informed* that: ‘In the case of
shared management (EU Member State + IPA beneficiary), the IPA beneficiary should report the irregularity
outside the IMS (e.g. via secured mail) to the EU Member State, which then should enter it in IMS.

However, multiannual CBC programmes between IPA Il beneficiaries are implemented under
indirect management with beneficiary countries.

For these CBC programmes, the rules on reporting irregularities laid down in Article 13(7) of the IPA Il
Regulation, Article 51(2) of and Annex H to the FFPA apply. This Guidance is relevant for those programmes.
In the case of cross-border cooperation programmes between two IPA beneficiaries, the ‘lead’ (beneficiary)
country should enter the irregularity in IMS. If the other (non-lead beneficiary) country detected the
irreqularity, this country should report it outside IMS to the lead beneficiary country. *

4 Annex IV.3 provides a concrete example of how the irregular amount (broken down in paid and unpaid parts) is to be reported
in the IMS.

6 Article 7(1)(d) of the FFPA.

47 See, in particular, Article 1.3 of Annex XII to the CPR.

“8 The 2017 Handbook on Reporting of irregularities in shared management will be updated in the course of 2024.

4 Joint note of OLAF and Directorate General for Neighbourhood and Enlargement Negotiations (DG NEAR), Guidance on a
national structure for the reporting of irregularities through the Irregularity Management System, (page 6, in its Annex I1)
sent on 28 November 2018 (Reference: ARES(2018) 6087846) to the attention of national authorising officers and heads of
coordination services of IPA Il beneficiaries in the Western Balkans.

50 Cf. footnote 52.

51 As referred to in Article 129 of the FR.
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10. Confidentiality of national investigations

The reporting obligations imposed on IPA Il beneficiaries by EU legislation can in principle only be limited
by the confidentiality requirements of national investigations set out in the national legislation of the IPA
beneficiary country.

Accordingly, clause 2(4) of Annex H to the FFPA stipulates that ‘If IPA Il beneficiary provisions provide
for the confidentiality of investigations, communication of the information shall be subject to the
authorisation of the competent tribunal or court’.

This means that the confidentiality of an ongoing national investigation may result in a judicial or special
administrative authority (e.g. anti-trust authority) not authorising the disclosure of information relating to an
irreqularity to the Commission. In this situation, an irregularity case is not immediately reported to the
Commission after a primary administrative or judicial finding is established or, if the case was already reported,
additional information is not immediately provided once it becomes available. However, this does not
mean that the case should never be reported or the information should never be provided. It only means that
the reporting or sending of the information is deferred. The case/information must be reported in the
IMS as soon as the reason for the original deferral no longer applies (e.g. the investigation is closed).

In line with the principle of cooperation for the protection of the EU’s financial interests®!, invoking
confidentiality to refuse reporting irregularities or providing information without delay to the
Commission should be an exception. There can be no systematic refusal to report cases of irregularity
or provide related information. The power conferred on the judicial or special administrative authorities of
the IPA Ill beneficiary countries to decide, for reasons of confidentiality, whether irregularities are reported
or related information is provided should be applied in a balanced manner and each situation should
be evaluated case by case.

Invoking confidentiality rules should be limited to their main purpose, which is to avoid the risk of
jeopardising ongoing proceedings, in particular gathering evidence and determining facts. Preventing the
reporting of irregularities or the communication of information to the Commission ultimately hinders the
full effectiveness of EU legislation; the legal requirements to report irregularities and provide detailed
information without delay would not be complied with.

Refusing to communicate information on the grounds of the confidentiality of
national investigations should be an exception.

In cases where data are not communicated to the Commission because of their
confidential nature, the IPA beneficiary should still report information that is not
sensitive (e.g. the amounts involved, the measure and the programme concerned).

11. Currency of amounts reported

Clause 6 of Annex H to the FFPA requires IPA beneficiaries to use the euro as the currency when
reporting irregularities. The clause also lays down the rules on the exchange rate to be used when
converting the amount of expenditure incurred in its own currency into euro.

There are three rules on the conversion rate to be applied related to three different financial scenarios in
which an irregularity may occur.

1. Anirregularity is discovered ‘after payment’. This is when the entire irregular expenditure was
recorded in the responsible body’s accounts. The exchange rate to be used is the one from the
month during which the expenditure was recorded>2

52 Clause 6, first paragraph, Annex H to the FFPA.
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2. An irregularity is discovered ‘after and before payment’. This is when part of the irreqular
amount was recorded in the responsible body’s accounts and part of the irreqular amount was
not yet recorded in those accounts. This leads to a situation where the amounts are registered
in the accounts of the IPA Ill beneficiary authority over a period of time. If this period is longer
than 1 month, the exchange rate to be used is the one from the month during which expenditure
was last recorded®.

3. An irregularity is discovered ‘before payment’. This is when no irregular expenditure was
recorded in the accounts of the paying authority or the accounting body of the programme.
Here, the most recent accounting exchange rate published electronically by the Commission at
the time of the initial reporting is to be used>.

12. Confidentiality of information and
protection of personal data

The IPA 1ll beneficiaries must collect the information referred to in clauses 2 and 3 of Annex H to the
FFPA and report it to the Commission via the IMS (for details, see Section 14 of this Guidance).

When IPA beneficiaries collect and report this information, the IPA beneficiary and the Commission
are processing confidential and personal data.

The IPA beneficiary and the Commission must respect the confidentiality of

information>® and ensure the protection of personal data®s.

Clause 7 of Annex H to the FFPA stipulates:

e The IPA IIl beneficiaries and the Commission shall take all necessary measures to prevent any
unauthorised disclosure of, or access to, the information referred to in Clauses 2 and 3 of Annex H
to the FFPA;

o The information referred to in Clauses 2 and 3 may not be sent to persons other than those in the
IPA 11l beneficiary or within the Union’s institutions, agencies, offices and bodies whose duties require
that they have access to it, unless the IPA Il beneficiary supplying such information has expressly
so agreed;

e Any personal data included in the information referred to in Clauses 2 and 3 shall be processed only
for the purpose specified in that provisions.

The IMS is a secure electronic tool that allows for reporting, managing and analysing irregularities in line
with the provisions above.

Any personal data reported by the IPA beneficiaries stays in the IMS for a limited period of time; data in
a closed irregularity case are anonymised if the conditions for anonymisation are met*’.

With regard to information on IMS users who must register for access to the system via the Anti-Fraud
Information System®® (AFIS) user registration tool, the following personal data is stored in the system:
login ID, first and last name, email, the administration the user belongs to, preferred interface language,

53 Clause 6, second paragraph, first sentence Annex H to the FFPA.

54 Clause 6, second paragraph, lasﬁnce Annex H to the FFPA.

55 Article 26(1) of the FFPA

56 According to Article 12(3)(f) and Article 25(1) of the FFPA, in order to protect the EU’s financial interests, IPA Il beneficiaries
have to ensure protection of personal data equivalent to what the Commission departments are obliged to respect, i.e. the
rules set out in Regulation (EU) 2018/1725 and Regulation (EU) 2016/679.

57 The conditions and arrangements for anonymisation of closed irregularity cases are set out in the reply to question 3 in Annex V.
58 AFIS is an umbrella term for a set of anti-fraud IT applications run by OLAF under a common technical infrastructure. The aim
of these applications is to exchange fraud-related information between the competent national and EU administrations in a

timely and secure manner. AFIS also helps to store and analyse relevant data.
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application preferences and role. Personal data are stored and maintained in a secure electronic directory
accessible only to duly authorised AFIS users. The data are accessible to the OLAF staff responsible for
managing the registration process and managing users and technical issues. The data are kept as long
as the users are authorised to access the application and access rights are reviewed periodically to
ascertain their validity. Once a user is deleted, their creation/modification/deletion record is kept for a
maximum of 10 years.

IMS users have the right to access the information held by OLAF and request rectification, blocking or
erasure of the data by contacting the controller (olaf-fmb-data-protection@ec.europa.eu). Users also
have recourse to the European Data Protection Supervisor if they consider that their data protection
rights have been breached by OLAF°.

13. Actors and structures involved in the
reporting via the IMS

IPA Il beneficiaries are requested to send information relating to the reporting of irregularities by
electronic means only, using the IMS8° set up by the Commission for this purpose and managed by OLAF.
No information, including cover letters, should be sent by post or email. This obligation is intended to
bring the process into line with best practice in the Member States.5.

IMS is part of the AFIS. It is based on a cascaded reporting structure, which makes it possible to feed
the system at various levels with data and to perform checks at different levels on data reliability and
completeness.

Each reporting authority should apply the four-eye-principle: one person enters the data into the
IMS, and another person checks and approves that input before it is sent. To facilitate this, the roles
of IMS-creator and IMS-manager were created. The IMS-creator enters the data in the IMS, and the
IMS-manager checks, approves, and sends it to the next level. In addition, the roles of the national IMS-
country-officer and observers were created. The IMS-country-officer has the ultimate responsibility for
the process of reporting irregularities, coordinating and possessing broad administrator rights, including
directly in the database. The observer can only view IMS data and cannot change them®*

The national reporting structures determine which national authorities are able to enter detected cases in the
IMS. & The IPA Ill regulatory basis, the provisions of the FFPA®4 make it clear that both the NAO and AFCOS
can report irregularities through the IMS. This means that both authorities can record cases in the system
(i.e. have creator and manager rights) while the NAO has overall responsibility for the reporting system. The
NAO and AFCOS should cooperate closely on irregularity reporting and maintain reqular communication. This
aims, in particular, to prevent double-reporting of cases. The IMS allows for ‘reclassifying’ or ‘cancelling’ cases
that have been incorrectly introduced or later determined not to be irregularities. The IMS also facilitates full
coordination between both authorities by providing them with observer rights to all reported irregularities,
ensuring they can fulfil their respective responsibilities.

Other national authorities

The NAO or AFCOS are not the only authorities that may detect irregularities, including fraud at the
national level. Any competent authority, such as bodies of the IPA Il or IPA Ill operating structure, audit
authorities, the police or the prosecution service might detect an irregularity, including fraud, and should
cooperate with the NAO and AFCOS to ensure timely reporting in the IMS.

59 For details on the handling of IMS users’ personal information, please consult the privacy notice for the Anti-Fraud Information
System (AFIS) user register: https://anti-fraud.ec.europa.eu/system/files/2021-09/privacy_notice_afis_user_register_en.pdf.

80 Article 13(7) of the IPA Ill Regulation, Article 51(2) and clauses 2(1) and 4 of Annex H to the FFPA.

61 See the last sentence of recital 48 of the IPA Ill Regulation.

62 For more details, see the AFIS-IMS-User Manual 2 ‘IMS users and their roles’, available in the AFIS library.

85 Information regarding national reporting structures can also be found in the 2018 joint note of OLAF and DG NEAR, Guidance
on a national reporting structure for the reporting of irregularities through the Irregularity Management System, cf. footnote 52.

8 Annex A, clause 4(2)(g) and (h), including their references to Article 51(2), (3) and (4), respectively, to Article 50(2) of the FFPA.
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Annex |

The provisions on the protection of the EU’s
financial interests and the reporting of
irregularities prior to IPA IlI°°

IPA 1l regulatory framework

Regulation (EU) No 236/2014 of the European Parliament and of the Council of 11 March 2014
laying down common rules and procedures for the implementation of the Union’s instruments
for financing external action

Relevant provisions are laid down in Article 7 - Protection of the financial interests of the Union. They are
equivalent to those applying to IPA IlI, i.e. recital 48 and Article 16 of Regulation (EU) 2021/1529 (the
IPA Ill Regulation) and Article 50 of the model for a financial framework partnership agreement.

Commission Implementing Regulation (EU) No 447/2014 of 2 May 2014 on the specific rules
for implementing Regulation (EU) No 231/2014 of the European Parliament and of the Council
establishing an Instrument for Pre-accession assistance (IPA Il)

Relevant provisions are laid down in:
e Article 5(4)(g) - Framework agreements and sectoral agreements;

o Article 9(3)(c) - Functions and responsibilities of the National Authorising Officer;

e Article 16 - Reporting on suspected fraud and other irregularities.

They are equivalent to those applying to IPA Ill, i.e. Article 16 of Regulation (EU) 2021/1529 and
Article 51(2) of the model for a financial framework partnership agreement.

Model for a framework agreement on the arrangements for implementation of Union financial
assistance under the instrument for pre-accession assistance (IPA Il)

Relevant provisions are laid down in:
e Article 50 - Supervision, control and audit by the Commission and the European Court of Auditors;

e Article 51 - Protection of the financial interests of the Union;

e Annex H - Reporting on suspected fraud and other irregularities concerning the Instrument for Pre-
accession Assistance (IPA II).

85 At the end of this annex, some short references to the IPA regulatory framework of the 2007-2013 programming period are
set out.


bordoaa
Sticky Note
Annex I on a new page


Guidance on the reporting of irregularities by beneficiary countries of pre-accession assistance in indirect management

The provisions on reporting IPA Il irregularities are to a large extent the same as those applicable
to IPA Ill, i.e. Articles 50 and 51 as well as Annex H to the model for a financial framework partnership
agreement.

The few rules that change between IPA Il and IPA IlI are the following:

e Article 51 of and Annex H to the model framework agreement for IPA Il did not explicitly mention
the IMS as the reporting tool to be used; for IPA III, Article 51(2) of and clause 2(1) to Annex H of the
model for a financial framework partnership agreement do so.

o For IPA Il, there were no exceptions to the reporting obligation. For IPA Ill, two exceptions have been
included in Annex H to the model for a financial framework partnership agreement:

1. irregularities for an amount lower than EUR 300 in EU contribution do not have to be reported;

2. irreqularities that are detected and corrected by the IPA Il beneficiary before inclusion in a
payment application submitted to the Commission do not have to be reported.

In addition, a caveat to the two exceptions has been introduced: irreqularities that lead to the launch
of national administrative or judicial proceedings to determine the presence of fraud or other criminal
offences (suspected fraud) must always be reported.

o The list of details to be provided by the IPA Il beneficiary when reporting irregularities has been
extended to cover (where applicable):

- the reasons for abandoning any recovery procedures;
- the complete OLAF case number.
o The definitions of economic operator for IPA Il and IPA Ill differ slightly.

e For IPA Il, the provision on the immediate reporting of irreqularities with potential repercussions
outside the country of the reporting IPA beneficiary was labelled ‘urgent cases’ (in clause 3 of Annex
H to the model framework agreement). This was misleading since reporting of irregularities by
IPA beneficiaries has always been ‘without delay’. For IPA Ill, Annex H to the model for a financial
framework partnership agreement no longer refers to any kind of urgent cases.

IPA | regulatory framework

The rules on the reporting of irregularities in the context of IPA in the 2007-2013 programming
period are set out in Commission Regulation (EC) No 718/2007 of 12 June 2007 implementing Council
Regulation (EC) No 1085/2006 establishing an instrument for pre-accession assistance (IPA)®.

The reporting obligation is laid down in Article 19 determining that ‘Beneficiary countries shall ensure
investigation and effective treatment of suspected cases of fraud and irregularities and shall ensure the
functioning of a control and reporting mechanism equivalent to that referred to in Commission Regulation
(EC) No 1828/2006 (). In the case of suspected fraud or irregularity, the Commission shall be informed
without delay.’

Article 138 specifies in its second paragraph that ‘For the purposes of irregularities, the relevant provisions
contained in Articles 27 to 34 of Commission Regulation (EC) No 1828/2006 (}) setting out the rules
for the implementation of Regulation (EC) No 1083/2006 and of Regulation (EC) No 1080/2006 of the
European Parliament and of the Council shall apply mutatis mutandis.’

8 0J L 170 29.6.2007, p. 1 (last amended by Commission Implementing Regulation (EU) 2015/2093 of 18 November 2015
(0J L 303, 20.11.2015, p. 3)).
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Annex Il

Early detection and exclusion system (EDES)

The Early Detection and Exclusion System (EDES) is the system established by the Commission to
reinforce the protection of the Union’s financial interests against potentially unreliable natural persons or
legal entities in order to ensure sound financial management and help in achieving transparency.

EDES guarantees an independent and transparent central assessment of envisaged administrative
sanctions. In addition, once administrative sanctions are adopted, EDES ensures that the information is
spread effectively in the respect of the fundamental rights of the person or entity concerned.

EDES replaced, as of 1 January 2016, the former Early Warning System and the Central Exclusion
Database, and introduced the concepts of “verification warnings” and “exclusion warnings” (replacing the
former concepts of “early detection cases” and “exclusion cases”).

The Financial Regulation 2024%” (Articles 137 to 147) sets out the rules and procedures to be followed
to determine whether measures should be taken regarding a person or entity representing a risk to the
Union’s financial interests.

More specifically, Article 137.2 of the Financial Regulation 2024 sets out that EDES applies,
among others, to ‘any person or entity receiving Union funds where the budget is implemented
in indirect management’ on the basis of the information provided.

EDES establishes a centralised process in the form of an inter-institutional Panel whose role is to issue
recommendations on administrative sanctions. At the core of this process is the contradictory procedure,
which must take place before any measure that may adversely affect the rights of the person or entity
concerned is taken. EDES also includes a database (the “EDES database”), which is a single central
repository where all information related to early detection and exclusion is stored.

The information contained in EDES data base concerns:

o the early detection of a person or entity representing risks threatening the Union financial interests;
e the exclusion of a person or entity from receiving Union funds;
o the imposition of a financial penalty on a person or entity;

e the publication on the Commission internet site of an administrative sanction (exclusion and/or
financial penalty) on a person or entity.

Early detection flagging must be requested whenever an entity/person is suspected of representing a risk
to the Union’s financial interests, regardless of a subsequent referral for exclusion of this entity/person.

Exclusion may be sought only in cases where ‘fraud, corruption, serious breach of contract, grave
professional misconduct or creation of an entity with the intent of circumventing legal obligations’ is
established by a final judgment, by a final administrative decision, or by a preliminary classification in
law by the EDES panel.

EDES in indirect management (Commission’s EDES Corporate Guide®®)

In case of implementation of the budget under indirect management (Article 62(1)(c) FR) the Commission
and the pillar-assessed entities entrusted with budget implementation tasks (‘Entrusted entities’) shall
proceed as follows.

57 See footnote 10 for reference.

88 The Commission’s EDES Corporate Guide was last up-dated in June 2024, i.e. before the 2024 FR came into force. Therefore, the
specific articles of the FR referred to in this section are those of the 2018 FR (Regulation (EU, Euratom) 2018/1046 on the financial
rules applicable to the general budget of the Union, repealing Regulation (EU, Euratom) No 966/2012, 0J L 193, 30.7.2018, p. 1).
Correlation between the quoted old and the new articles is as follows: Article 62 > Article 62; Article 135(2)(c) > Article 137(2)(c);
Article 155(6) > Article 158(7); Article 136(2) > Article 138(3); Article 142(2)(e) > Article 144(2)(e); Article 154(3) > Article 157(3).



Guidance on the reporting of irregularities by beneficiary countries of pre-accession assistance in indirect management

Under the new 2018 Financial Regulation, Authorising Officers can exclude any person or entity receiving
Union funds where the budget is implemented under indirect management.

Therefore the Commission may exclude third parties receiving Union funding through the entrusted
entity (e.g. the contractors, grantees of the entrusted entity) which find themselves in an exclusion
situation (Article 135(2)(c) FR).

The Commission applies EDES to the third parties receiving Union funding through the entrusted entity
based on the information provided by the entrusted entity to the Commission (Article 155(6) FR). This
is consistent with the fact that in indirect management the_responsibility to prevent, detect and correct
irregularities and fraud lies primarily on the entrusted entity.

The Commission is not bound by exclusion decisions which the entrusted entity adopts pursuant to
its internal rules. It may however take facts referred to in decisions of entrusted entities into account
as established facts and findings, based on which it may, following the recommendation of the Panel,
exclude the third party receiving Union funding through the entrusted entity (Articles 136(2)(c) and
142(2)(e) FR).

Prior to signing contribution agreements, financing agreements or guarantee agreements with the
entrusted entities in indirect management, the Commission must ensure a level of protection of
the financial interests of the Union equivalent to the one that is provided for when the Commission
implements the budget in direct management. The Commission may do so by carrying out an assessment
of the systems, rules and procedures of the entrusted entities (Article 154(3) FR). Such an assessment
is possible also by reference to the exclusion systems of the entrusted entities. Specifically, so as to rely
on the exclusion systems of the entrusted entities, the Commission must establish that, in accordance
with the principle of proportionality and with due consideration for the nature of the action and the
financial risks involved, the delegate applies appropriate rules and procedures for excluding from access
to funding (Article 154(4) FR) (to be defined in the Pillar Assessment Methodology).

When implementing Union funds under indirect management, the entrusted entities are to protect Union’s
financial interests, by preventing, detecting and correcting irregularities and fraud (Article 154(4) (a) FR).
With the view of facilitating compliance with this obligation, the entrusted entities must be granted
access by the Commission to the EDES database containing information on the already existing decisions
on exclusion from Union funding and the entrusted entities are encouraged to consult the EDES Database
(Article 142(5) FR). They are to take the information contained therein into account, as appropriate and
on their own responsibility, when awarding contracts in implementation of the Union budget. In addition,
they are obliged to inform the Commission without delay of cases of detected fraud and irregularities
and their follow-up under their own exclusion systems, arising out of the implementation of Union funds
(Articles 155(6), 142(2)(e) and 136(2)(c) FR). This includes information concerning exclusion decisions
already adopted. So as to be able to comply with said obligation to inform, it is recommended that the
entrusted entities include dedicated language into agreements/contracts they conclude with third parties
in the implementation of the Union budget.

The information in question is to be transmitted by the entrusted entities to the authorising officer responsible
(AOR) and the AOR will, after duly considering the information, take the appropriate steps (exclusion, early
detection).
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Annex IV

Examples of: (1) ‘PACA’; (2) classifications
of irreqularities as suspected fraud; and
(3) determination of financial aspects of

irregularities

IV.1 Examples of ‘PACA’ (primary administrative or judicial finding)

1) In the context of an IPARD Il programme, the relevant national authority (IPARD Managing Authority
(MA)), when reviewing the grant beneficiary’s final report, spotted a possible irregularity; it appeared
that the implementation of the project — investment in the purchase of milk processing equipment -
was not consistent with the project’s technical specifications. In particular, the processing capacities of
some of the equipment purchased were lower than the minimum values agreed upon under the grant
contract. The MA decided to carry out an on the spot visit, which confirmed the non-compliance issue.
In the following, the MA issued a control report setting out the results of its checks and concluding on
the existence of an irregularity. It declared the expenditure concerned as ineligible and decided not to
reimburse it. The MA’s control report constitutes the PACA.

2) A private person (external source) made a complaint to Authority X (e.g. competition authority,
‘Authority who came to the suspicion’) claiming that the economic operator who had won the procurement
procedure led by the IPA funded grant’s beneficiary would have been selected because of existing family
ties. As Authority X is not responsible for carrying out control activities, it sent the information about
the potential conflict of interest to Authority Y (e.g. MA) that has such responsibilities and that started
an administrative control. Whilst a first control report was being established, Authority Y decided to put
on hold any outstanding payments to the grant’s beneficiary. The decision to suspend payments
constitutes the PACA.

(Authority Y also sent the information to the national Prosecution Office.)

Case variations:

(@) Authority X transmits the information that the procurement procedure is flawed due to the suspected
conflict of interest of the grant’s beneficiary directly to the national public prosecutor’s office as the
sole body that - according to the national legislation of the IPA beneficiary country - is entitled to
investigate suspicions of fraud. The prosecutor’s office decides to open an investigation and informs
the MA accordingly. The decision to open an investigation is considered the PACA.

(b) Authority X transmits the information that the procurement procedure is flawed due to the suspected
conflict of interest of the grant’s beneficiary directly to the national public prosecutor’s office. Once
the investigation has been completed, charges are brought against the beneficiary. Only at this point
does the MA learn of the indictment. The indictment is to be considered the PACA.

3) DG NEAR communicates to an IPA |ll beneficiary the findings of a final report (though not the
report itself) of an audit that an external auditor carried out for DG NEAR on an IPA Il funded contract
supporting the Human Resources Management in the country’s public sector. The letter that DG NEAR
sends to the IPA Il beneficiary includes findings about several irregularities, i.e. the non-respect of public
procurement rules outlined in the grant contract, namely those on equal treatment of tenderers and on
competitiveness. This letter is to be considered the PACA.

4) DG NEAR receives the final report of an investigation carried out by OLAF. It is accompanied by a
recommendation from OLAF to DG NEAR to recover an amount of EUR 600.000 in consideration of
the serious irregularities detected during its investigation concerning the implementation of several IPA
Il funded projects. DG NEAR (the competent authorising officer) checks the amount and if necessary
verifies with OLAF and starts the procedure to recover the (agreed) amount affected by the irregularities
including the relevant elements contained in the OLAF final report in the follow-up letter sent to the
national authorities. It is in the context of this procedure that the NAO responsible for recovering the
IPA 1lI funding from those having committed the serious irregularities becomes aware of the situation.
OLAF’s final report is to be considered representing the PACA. It should not be overlooked that in
practice the NAO responsible for the recovery of IPA Ill funds from those who have committed the serious
irregularities, may only become aware of the situation through DG NEAR’s follow-up letter.
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5) The national IPARD agency received an application for funding under IPARD for a project investing in a
refrigerator for poultry slaughterhouses. The agency checked that the funding request for the investment
was reasonable and visited the applicant to evaluate the project proposal. During the visit, the agency
discovered that the information the applicant had provided in his application about the fulfilment of one
of the call’s selection criteria did not comply with reality. The agency decided to reject the application.
The decision to reject the application should be considered as the PACA.

6) In the context of an IPA Il CBC programme, the Audit Authority for the cross-border cooperation
programme carried out an audit on a project that aimed at preserving the traditional architecture as
part of the cultural heritage of the cross-border area. An on-the-spot check took place and it was found
that there was no sufficient evidence of implementation of a certain part of the project. The audit
authority issued the audit report, identified the ineligible expenditure and communicated it to the project
beneficiaries. The administrative act for the recovery of the irreqgular amount concerned was adopted
some weeks later. The audit report issued by the Audit Authority constitutes the PACA.

IV.2 Examples of classification of irregularities as suspected fraud

1) The IPARD agency, before executing a payment to the beneficiary of a project aiming at enhancing
food safety, via administrative controls carried out by its Central Finance and Contract unit, found that
the criminal record of the beneficiary’s legal representative had been falsified. Instead of being empty,
the criminal record showed that the person in question had been convicted in the past. The case was
considered as suspected fraud by decision of the legal department of the IPARD agency; it was transferred
to the national prosecution service and reported as IRQ3 in IMS. The contract with the beneficiary was
terminated and the recovery process was opened. The beneficiary reimbursed the funding received. In
parallel, a penal procedure was started and is still ongoing.

(The case can be closed in IMS once the penal procedure has come to an end.)

2) The audit authority carried out an audit on an IPA Il funded project that included the running of several
training courses. According to the attendance lists provided by the project’s beneficiary it appeared that
the same persons were present in many of the training courses. The data were cross-checked with
information held by the managing authority about other training courses for which the beneficiary had
received EU funding under another project. As part of its checks the audit authority contacted the courses’
participants and found out that in most cases the latter had in fact attended only one single course. The
audit report was established and the AFCOS of the IPA Il beneficiary country was informed. The case was
reported via IMS as suspected fraud (IRQ3). The AFCOS sent the relevant information also to the national
prosecution services.

Case variations:

(@) The prosecution service decides that there are not enough grounds to open an investigation. However,
the administrative level maintains its view that there is a suspicion of fraud. The case remains
classified in IMS as IRQ3. It can be closed once the administrative proceedings are finalised.

(b) The prosecution service starts an investigation and comes to the conclusion that no crime occurred.
The administrative level agrees and reclassifies the case in IMS as an administrative irregularity
(IRQ2). It can be closed once the administrative proceedings are finalised.

(c) The prosecution service starts an investigation and comes to the conclusion that no crime occurred
and that no infringement of applicable rules and contracts is given. The administrative level agrees
and proceeds to cancel the case as no irregularity.

3) In the call for proposals issued by the Managing Authority of an IPA programme, applicants were
informed that in projects for which the EU grant exceeds EUR 100 000 they must provide - before
submitting the final financial statements - an audit or expenditure verification report drawn up by an
independent body. During the management verifications of the final financial statements and the related
supporting documents of one grant beneficiary, it was found that the verification report submitted had
been drawn up by a person closely linked to the beneficiary. It was also found that the beneficiary
had submitted invoices for the purchase of supposedly new but in reality second-hand equipment. The
irreqularities detected should be reported as suspected fraud.
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IV.3 Example of how the financial aspects of irregularities are to be determined

The grant beneficiary carries out a project with an approved budget of EUR 70 000. The public contribution
was EUR 60 000 (45 000 EU share; 15 000 IPA Il beneficiary share) + EUR 10 000 private contribution.

In the context of an administrative verification during project implementation, an irregularity is detected:
consulting services for an equivalent of EUR 20 000 had been purchased by the beneficiary without
appropriately advertising the contract. Out of the EUR 20 000, 16 000 came from the EU share, 3 000

from the IPA Il beneficiary share and 1 000 from the private contribution.

Part of these consulting services had already been paid to the beneficiary: 16 000 (14 000 from EU
contribution and 2 000 from national contribution) and declared to the Commission.

The following information should be provided in an irregularity report (under IMS tab page 5) concerning
the financial aspects of the case:

Example:

EU share

National

Public

Private share

Value of the project

share

contribution

(co-financing decision): 45 000 15 000 60 000 10 000 70 000
EUR 70 000

e _ (64.42%) (21.42%) (85.71%) (14.28%) .
Co-financing rate: 45000/70 000 15000/70 000 = EU + national = 10 000/70 000 e

. . (1 000) (20 000)

f“;°”;t0°gégeg”la”ty 16 000 3000 19 000 not indicated ot indicated

G in IMS in IMS
Whereof not paid 2 000 1 000 3000 Not indicated | Not indicated
Whereof paid 14 000 2000 16 000 in IMS in IMS
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Annex V
Frequently Asked Questions (FAQ)

1) Interlinked irregularities

Question: How are “interlinked irregularities” to be defined?

Answer: The notion of “interlinked irregularities” is relevant with regard to the notification threshold of
EUR 300.

As indicated in clause 2, paragraph 1 of Annex H to the FFPA, irregularities below EUR 300 in EU
contribution do not have to be reported, unless the irreqularity in question is considered fraudulent.
However, in cases where there are several (non-fraudulent) irregularities, which - taken individually - are
(each of them) below EUR 300 but which are interlinked and taken together go over the threshold of EUR
300, those interlinked irregularities should be reported.

The rational of this approach is to avoid that operations are artificially split so as to circumvent the
reporting requirements, which would be contrary to the objectives pursued by the legislation.

OLAF considers that no exhaustive list of the elements constituting “a link” between irregularities can be
provided considering the variety of possible underlying situations.

Nevertheless, the following elements are generally seen as constituting “a link” between irregularities:

o irregularities (even of different kinds) committed by the same economic operator and concerning the
same operation (project, contract, action or group of projects) from the same programming period,

o irreqularities (even of different kinds) committed by the same economic operator and concerning different
operations (project, contract, action or group of projects) from the same programming period;

e irregularities committed by different economic operators and concerning the same operation (project,
contract, action or group of projects) from the same programming period.

2) Errors and irregularities

Question: How to distinguish errors from irregularities and what does this distinction imply with regard
to the reporting obligations?

Answer: The IPA Ill regulatory framework provides a definition of “errors” as well as of “irregularities” but
it is silent about the impact of this distinction on the reporting obligations. As indicated in this Guidance,
section 3.5, an error can constitute a (non-fraudulent) irregularity if it meets all four fundamental parts
of the definition of irregularities (described in chapter 3 of this Guidance). If the error does not meet one
or more parts, then it is not an irregularity and does not have to be reported. In case the error constitutes
an irreqgularity, then it remains to be checked whether it has to be reported, in other words, is it above the
reporting threshold, subject to PACA, not covered by the reporting derogation.

The following examples illustrate the above:

Example 1: the managing authority, when making an interim payment, unintentionally types into the
system a wrong number so that the beneficiary receives 1 600 EUR instead of 16 000 EUR.

This is a clerical error. It is not an irregularity as it does not have any negative financial impact on the EU
budget. It does not have to be reported via the IMS.

Example 2: the managing authority, when making an interim payment, unintentionally types into the
system a wrong number so that the beneficiary receives 60 000 EUR instead of 6 000 EUR.

This is a clerical error. However, it is also a (non-fraudulent) irreqularity, as the rules on the eligibility of
expenditure would be deemed not to have been complied with and there would be a negative financial impact
on the EU budget. As such, it must be reported via the IMS.
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3) Classification of irregularities concerned by appeals to the Constitutional Court

Question: A case of suspected fraud - reported in the IMS and classified as IRQ3 - was concluded with
a final court decision. However, after the final court decision, the accused lodged an appeal with the
Constitutional Court. Should the IMS classification in this case be changed from IRQ3 (suspected fraud) to
IRQS5 (established fraud)?

Answer: Yes, the case should be classified as IRQ5. In most judicial systems, an appeal to the Constitutional
Court is no longer about the subject matter of the case, but rather about compliance with procedural
guarantees in the event of a violation of constitutionally protected rights.

4) Anonymization of cases

Question: Why and at what point in time are cases placed in ‘anonymised’ status?

Answer: Irregularity cases in IMS will be anonymised (subject to the conditions listed below) in order
to delete personal data and information that could allow the identification of natural or legal persons.

Only cases in ‘expired’ status will be anonymised.

The IMS operating system automatically moves closed cases to ‘expired’ status (i.e. the status changes
from closed to ‘expired’), provided that:

o atleast 5 calendar years have elapsed since the date of registration of the irregularity AND
e at least 3 calendar years have elapsed since the date of closure of the irregularity case AND

o at least 3 years have elapsed since the closure date of the programme. A case in ‘expired’ status is
anonymised by OLAF (the status changes from ‘expired’ to ‘anonymised’), i.e. the operating system
automatically deletes nominal data, the attachments to the case and all requests related to this case.

This deletion shall take place provided that at least 20 calendar years have elapsed since the registration
of the case.

A case that has been anonymised cannot be reopened or updated.
5) Reopening of cases because of data quality concerns

Question: Cases of irregularities where the national authorities had completed all administrative
measures, including the full recovery of the irreqular amount, and where no judicial action was pending,
were closed in the IMS. OLAF has now reopened them. What is the reason for this?

Answer: OLAF carries out quality checks on IMS data at regular intervals. Ensuring data quality is of
paramount importance; only with complete and reliable data can the objectives of reporting irregularities
be achieved.

OLAF also checks the data quality of closed irreqularity cases. When a case is closed, this means that
all procedures at national level have been finalised and the national authorities should have complete
information on the cases. If OLAF finds that information is missing in closed cases (e.g. on modus operandi
or irregular amounts), it reopens the cases and requests the completion of the specific IMS fields.

6) Reporting irregularities involving conflicts of interest

Question: What is specific to the reporting of irregularities involving conflicts of interest?

Answer: In IMS, irregularities involving conflicts of interest can be reported using three different codes:

e T19/00 in the ‘ethics and integrity’ category;
e T40/21 in the category ‘public procurement’ for the programming period 2007-13;
e T41/21 in the category ‘public procurement’ for the programming period 2014-20 and 2021-27.

Codes T40/21 and T41/21 refer to public procurement within the implementation of IPA assistance in
indirect management, when one of the parties is a public authority/contracting authority. This definition
would clearly cover all irregularities identified in the pre-tendering and tendering phase.
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In all other cases, i.e. contract execution phase and all other situations possibly covered by national
legislation, category T19/00 should be used when reporting an irregularity implying the existence of a
conflict of interests.

7) Changes of specific IMS codes and terminology used for IPA, IPAIl and IPAIII

Question: How are IMS fields 1.1 (fund), 1.3 (programming period), 3.11 (priority) and 3.12 (theme) to
be filled in with regard to irregularities under IPA, IPA 1l and IPA IlI respectively?

Answer: On 29 May 2024, the OLAF IMS team informed the IPA reporting authorities about how to
provide in IMS the information in the IMS fields related to the fund, the programming period, priority and
theme concerned by the irregularities. The below table summarizes this information.

IMS
field VS IPAIII
description
number
CBC-IPA, HRD, IPARD,
11 Fund REGD or TAIB IPA I IPAIII
13 E;‘;igorjmm'”g PP2007-2013 PP2014-2020 PP2021-2027
> i =
311 Priority component . select policy area . select window = select from list
from list from list
312 Theme areas & select from list thematic prlorljcy = thematic prlorl'tyEI> select
select from list from list

8) Signalling irregularities to OLAF for investigative purposes

(a) Question: How can an IPA beneficiary inform the investigative part of OLAF of suspicions or
allegations of irregularities affecting the EU’s financial interests, including fraud?

Answer: In general, OLAF does not open an investigation based on IMS reporting. In case an IPA
beneficiary would like to report a suspicion or allegation to OLAF with the aim of triggering a preliminary
analysis on whether the opening of an OLAF investigation would be justified, it can:

e send an email to OLAF.01, OPERATIONS & INVESTIGATIONS SELECTION, to the attention of the Head
of Unit, OLAF-FMB-SPE®ec.europa.ey;

e use the online Fraud Notification System (anonymous, with secured document transmission)
accessible under https://anti-fraud.ec.europa.eu/olaf-and-you/report-fraud_en

(b) Question: When should an IPA beneficiary inform the investigative part of OLE)f suspicions or
allegations of irregularities affecting the EU’s financial interests, including fraud?

Answer: Any authority of an IPA beneficiary may inform the investigative part of OLAF of suspicions
or allegations, at any moment in time, i.e. regardless whether they have been subject to a primary
administrative or judicial finding as defined in the FFPA, Article 51(5)(j), or not.

(c) Question: If an IPA beneficiary informed the investigative part of OLAF of a suspicion or allegation,
as mentioned above, should the same case be reported in IMS?

Answer: If the suspicion or allegation is subject to a primary administrative or judicial finding as defined
in the FFPA, Article 51(5)(j), then it also needs to be reported in IMS. In this case, the IMS entry should
specify (in the comments field) that the investigative part of OLAF was informed as well.

If a national authority reported a case in IMS and afterwards would like to request investigative action
from OLAF, the national authority should also use the means indicated under 8a). The IMS entry should
be updated (in the comments field) to specify that the investigative part of OLAF was informed.
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GETTING IN TOUCH WITH THE EU

In person

All over the European Union there are hundreds of Europe Direct centres. You can find the address of the
centre nearest you online (european-union.europa.eu/contact-eu/meet-us_en).

On the phone or in writing

Europe Direct is a service that answers your questions about the European Union. You can contact this service:
— by freephone: 00 800 6 7 8 9 10 11 (certain operators may charge for these calls),

— at the following standard number: +32 22999696,

— via the following form: european-union.europa.eu/contact-eu/write-us_en.

FINDING INFORMATION ABOUT THE EU

Online

Information about the European Union in all the official languages of the EU is available on the Europa
website (european-union.europa.eu).

EU publications

You can view or order EU publications at op.europa.eu/en/publications. Multiple copies of free publications
can be obtained by contacting Europe Direct or your local documentation centre (european-union.europa.eu/
contact-eu/meet-us_en).

EU law and related documents

For access to legal information from the EU, including all EU law since 1951 in all the official language
versions, go to EUR-Lex (eur-lex.europa.eu).

EU open data

The portal data.europa.eu provides access to open datasets from the EU institutions, bodies and agencies.
These can be downloaded and reused for free, for both commercial and non-commercial purposes. The portal
also provides access to a wealth of datasets from European countries.
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